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TORRUELLA, Circuit Judge. Def endant s- appel | ant s

chal l enge the district court judgnment granting plaintiffs-appellees

i njunctive and declaratory relief. See Aponte v. Calderén, 176 F.

Supp. 2d 135 (D.P.R 2001). Plaintiffs-appellees originally
brought suit challenging the constitutionality of the |Independent
Citizens' Comm ssion to Evaluate Governnent Transactions ("Bl ue
Ri bbon Conm ssi on” or "Comm ssion"), which was created by appel | ant
Sila M Calderon through an executive order. They alleged, inter
alia, that the Comm ssion viol at ed appel | ees’ rights to due process
of law, as guaranteed by the Fourteenth Amendnent of the United
States Constitution. The district court agreed and entered a
per manent injunction forbidding the Conm ssion from engaging in
future investigations without instituting trial-type procedures.
Because we find that the Comm ssion's investigation inplicates no
constitutionally protected liberty or property interest of the
appel | ees, we reverse the district court's grant of injunctive and
decl aratory relief.

I. Factual Background
A. The Creation and Structure of the Blue Ribbon Commission

Appel lant Sila Maria Cal der6n was el ect ed Governor of the
Commonweal th of Puerto Rico in Novenber 2000. Shortly after taking
of fice in January 2001, she promnul gated Executi ve Order No. 2001- 06
("Order"). The Order states that there is a "pressing need" to
make "proper and efficient use of public resources” and to conplete

“"the total erradication [sic] of governnment corruption.” To



further that effort, the Order creates the "I ndependent Citizens
Comm ssion to Evaluate Governnent Transactions . . . for the
pur pose of evaluating significant governnent transactions."”

The Order gives the Blue R bbon Conm ssion the power to
eval uate transactions acconplished by the executive branch of the
Puerto Rican governnent. These transactions may have been
conpleted by either the current or previous adm nistrations and
must "have the potential of substantially inpacting on areas such
as the governnent's structure, the public treasury, the country's
econony and infrastructure, or the citizenry's trust in governnent
institutions.”™ To further these evaluations, the Order gives the
Comm ssion the authority to request information from natural and
artificial persons, to require the assistance of the executive
branch, and to issue reports to the Governor, including both the
findings of any investigation and any reconmendations. These
recommendations may include the adoption of "new statutory or

regul atory rules,"” the nodification of existing rules, and further
proceedi ngs, either admnistrative, civil, or crimnal, against
certain persons. The Order al so provides that the Comm ssion shall
operate with strict confidentiality. Only the Governor has the
power to publicize the findings, recommendations, or evidence
col l ected by the Comm ssi on.

The Governor also has the exclusive power to nane
Comm ssion nenbers. She originally appointed appellants David

Nori ega- Rodriguez, I|leana Col 6n-Carlo, Carnen Rita Vél ez-Borras,

Pedro Gal arza, and Pedro Lépez-Oiver. Noriega-Rodriguez was nade
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Chai rperson. Gal arza and Lopez-diver have both resigned fromthe
Conmi ssi on, and appel |l ant Angel Hernida replaced Loéopez-Qiver.*
The Conmi ssion has the power to adopt internal operating
rul es. Pursuant to that power, the Conmm ssion promnul gated both
Operating By-Laws ("By-Laws") and Gui delines for Investigation and
Drafting of Reports ("Cuidelines"). Only the By-Laws were nade
public by the Comm ssion. The unpublished Cuidelines, however
provi de nost of the substantive procedures that the Comm ssion and
its staff follow in conducting their investigations.? These
procedures include the ability of the Commssion to request
officers of the executive branch to secure the appearance and
testinony of reluctant w tnesses, using appropriate |ega
mechani sns. During interviews, the Comm ssioners or their staff
may record testinony in a variety of ways, including handwitten
not es. Wtnesses are not allowed to take notes, record their
testinmony, or obtain copies of their statenents. This is
ostensibly to protect the confidentiality of the Comm ssion's
i nvestigations. Those w tnesses who are not considered suspects
are not allowed to have an attorney present. However, those

W t nesses who are suspected of violating |aws or regul ations of a

! Adol fo Krans, Governor Calderén's husband, is the final
appel | ant . Appel lees originally sued Krans, the conjuga
partnership of Krans and Governor Cal derdn, the various unnaned
spouses of the Conmm ssion nenbers, their conjugal partnerships, and
several additional unnaned defendants.

2 The district court published the Guidelines by attaching a copy
to its opinion. See Aponte v. Calderén, 176 F. Supp. 2d at 168-
172. Before this publication, the Guidelines had never been nade
public. Indeed, the fact that these procedures existed had never
been made public.
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penal nature are to be advised of their constitutional rights,
including their right against forced self-incrimnation. The
GQui del i nes al so require Conmm ssioners to report any evidence that
creates nore than a nere suspicion of crimnal activity. The
Commi ssion, once it has verified such evidence, nmay refer the
matter to the Puerto Rican Departnent of Justice.

It is also inmportant to note what powers the Bl ue Ri bbon

Comm ssion does not have. It does not have the power to
i ndependently initiate or file any ©civil, crimnal, or
adm ni strative charges. It can only recommend t hat other agencies

do so. Most inportantly, the Conm ssion cannot adj udi cate cri m nal
liability or nmake probabl e cause determ nations.

B. The Investigations and Publication of Reports Relating to
Appellees

The Bl ue Ri bbon Commi ssi on has conpl eted reports on three
transactions. Two of those are inplicated in this case. The first
concerns the | ease and purchase of a building, |ocated at Barbosa
Avenue 306, and an adjacent parking lot ("Barbosa Report"). It
di scusses both appell ees. The second details the relationship
bet ween t he Departnent of Natural and Environnmental Resources, the
Solid Waste Authority, and the Puerto Rico Infrastructure
Managenent Goup, Inc., a private entity ("PRIME Report"). It
di scusses only appellee Daniel Pagan. The district court
concl uded, after holding a hearing, that both reports "find that
there is probable cause to believe that violations of Puerto Rico

crimnal |aw have occurred." Aponte, 176 F. Supp. 2d at 144.
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Both plaintiffs-appell ees served as high-ranking Puerto
Rican officials under former Governor Pedro Rosselld. Appel | ee
Jorge E. Aponte was Director of the Ofice of Managenent and
Budget. Appellee Dani el Pagan was Secretary of the Departnent of
Nat ural and Environmental Resources. Both Aponte and Pagan held
their positions in the Puerto Rican governnment until Decenber 31,
2000, when Governor Rossell 6's term ended.

The Conmi ssion interviewed appel | ee Aponte on April 19,
2001, regarding the Barbosa transaction. This interview occurred
after Aponte received a letter at his hone, requesting his
appearance at a hearing. Oiginally, the hearing was schedul ed for
March 29, 2001, but Aponte did not attend due to his concerns about
t he Conmi ssi on. I nstead, he hand-delivered a letter, which
requested a copy of the Comm ssion's by-laws, the subject matter of
the hearing, an opinion letter by the Puerto Rican Secretary of
Justice explaining the |legal basis for the Conm ssion to conpel
witnesses to attend hearings, and any information on the
appoi ntnent of counsel to assist him at the hearing. When he
delivered the letter, the Comm ssion's staff infornmed Aponte that
he was not entitled to appointnent of counsel. He subsequently
received a copy of the Order, the By-Laws, and a | etter explaining
that the Comm ssion was interested in his involvenent in the
Bar bosa transaction. The letter al so reschedul ed the hearing for
April 19.

Apont e attended the hearing on April 19, based in part on

the assurances of the Commssion's staff that his testinony was
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needed only to authenticate certain docunents. He did not believe
t hat he, hinself, was under investigation for m sconduct, and while
he knew t hat his attendance at the hearing was not required by | aw,
he believed that the Comm ssion would draw negative inferences
should he refuse to attend. Aponte al so concl uded, based on his
reading of the Order and the By-Laws, that the Comm ssion could
require himto appear under conpul sion of |egal process should he
refuse to attend voluntarily.

At the hearing, Aponte objected to the Comm ssion as
unconstitutional. He asked to take notes of the proceedings and to
have a copy of the investigators' notes, but these requests were
deni ed. Aponte rejected the Conmm ssion's request to have a
st enographer record the interview At no point during the
i nterview did anyone advi se Aponte of any constitutional rights.

Appel | ee Pagan was interviewed on April 25, 2001, after
an armed agent of the Puerto Rico Departnment of Justice Speci al
| nvestigations Bureau ("NIE")® delivered a suimons to Pagan's hone.
After receiving the summons, Pagan i nformed the Comm ssion that he
was W lling to cooperate, despite his belief that the Conm ssion
did not have the power to conpel his appearance. However, Pagan
al so believed, based on his former experiences, that he was
"required" to appear, although not under | egal conpul sion. He knew
of individuals who had failed to cooperate with NIE investigations

and had been subject to formal actions.

® NEis the Spanish acronym



Li ke his fell owappel | ee, Pagan was i nt ervi ewed regardi ng
the Barbosa transaction. At the tinme of his interview, the
Commission did not suspect Pagan of any crimnal conduct,
therefore, the Conmi ssion did not informPagan of any rights that
m ght have attached had he been a suspect. He requested perm ssion
to record or take notes during the hearing, but the Conm ssion
deni ed both requests. The Conmission's staff did take witten
notes on both Pagan's oral testinony and docunentary evidence.

On May 9, 2001, Governor Cal derén, acconpani ed by sone of
t he Conmi ssioners, held a press conference at which she di scussed
the Conmission's findings and released copies of the Barbosa
Report. The Governor subsequently referred the matter to the
Puerto Rican Secretary of Justice. The district court found that
the report accuses both appell ees of crimnal m sconduct (although
the report itself does not speak in terns of crinmes or crimna
statutes). The report also contains extensive analysis and
conclusions regarding the transaction's wutility and w sdom
di scusses specific m stakes, and recomends inprovenents so that
simlar m stakes do not occur in the future.

At the tinme of the press conference, neither appell ee had
recei ved a copy of the Barbosa Report nor been given an opportunity
to respond to any charges contained in the report. Pagan | ater
obt ai ned a copy of the Barbosa Report, but he could not reviewthe
evi dence relied upon by the Comm ssion (which had been attached to

the report submtted to the Governor).



The Comm ssion, as part of a later investigation,
surmoned Pagan to appear at a second hearing, which was to cover
t he renodel i ng of the Barbosa buil ding and a contract between PRI ME
and the Solid Waste Authority. Pagan chose not to appear at this
heari ng.

A few nmonths later, the Conm ssion finished the PRI Me
Report and delivered it to the Governor. As with the Barbosa
report, the Governor and several Comm ssioners held a press
conference where the report and its findings were discussed. The
PRI ME Report concludes that Pagan "inproperly intervened" in the
bi ddi ng process of the transaction and that Pagan also caused
certain docunents to "disappear,” requiring the awarded bid to be
annul | ed. It also contains a lengthy analysis of the entire
transaction and recomendations for future inprovenents. Again,
Governor Calderon forwarded the report to the Puerto Rican
Secretary of Justice for further investigation and proceedings. A
second PRI ME report was |l ater delivered to Governor Cal derdn, who,
inturn, referred it to the Secretary of Justice.

II. Procedural Background

The district court decided this case after holding a
hearing and entertaining various dispositive notions by the
parties. The issues raised in these various notions included: (1)
whet her appel | ees had stated a valid due process claim (2) whether
appel l ants are protected by the doctrine of qualifiedimmunity; (3)
whet her Governor Calderdén is entitled to absolute immunity; (4)

whet her appellees' notion for a prelimnary injunction should be
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granted; and (5) whether the district court should decline to
exercise jurisdiction over appellees' state-law cl ai s.

On Novenber 6-8, 2001, the district court held a heari ng.
This hearing was originally schedul ed to address appel |l ees’ notion
for a prelimmnary injunction. To prepare for that hearing, the
district court issued an order, dated Cctober 16, 2001, advising
the parties which issues the court expected to cover in the
hearing. The court outlined the final issue as follows: "What
ot her evidence, aside fromthat properly submtted in a prelimnary
i njunction hearing, do the parties expect that they would present
if the case were to be tried on the nerits? See Fed. R Cv. P
65(a)(2)."* At the conclusion of the hearing, the district court
stated, "I think that there is no reason why | should not give a
final adjudication. . . . That's exactly what | intend to do under
Rul e 65." Neither party objected.

Thereafter, on Novenber 29, 2001, the district court
i ssued the decision that is the subject of this appeal. After
deciding that the case was ripe and not an appropriate case for
abstention, the court held that (1) Governor Calderdén is not
entitled to absolute imMmunity; (2) appellants are not entitled to
qualified imunity; (3) the Conmm ssion violated appellees' rights
to procedural due process, entitling appellees to injunctive and

declaratory relief; and (4) the Commssion did not violate

* Rule 65(a)(2) of the Federal Rules of Civil Procedure provides,
inrelevant part: "Before or after the cormencenent of the hearing
of an application for a prelimnary injunction, the court nmay order
the trial of the action on the nerits to be advanced and
consolidated with the hearing of the application.”
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appel l ees' right to freedom of association or to equal protection
of the aws. The court did not decide the state-law issues raised
in appel | ees’ conpl aint or determ ne damages.

III. Discussion

Appel l ants challenge the district court's decision on
several grounds. First, they raise a procedural issue as to the
court's invocation of Federal Rule of Gvil Procedure 65. Second,
they contest the court's substantive decision that the Comm ssion
vi ol ated appellees' due process rights. Third, they argue that
Governor Calderdn is entitled to absolute imunity regardi ng her
establ i shnment of the Blue R bbon Conmm ssion through an executive
order. Fourth, appellants argue that they are entitled to
qualified imunity. W address each in turn.

A. Rule 65(a) (2)

The Federal Rules of Civil Procedure allow a court to
consolidate a prelimnary injunction hearing with a trial on the

nerits. See Fed. R Civ. P. 65(a)(2). However, the court nust

provide the parties with cl ear and unanbi guous notice of its

intent to consoli date. Univ. of Tex. v. Canenish, 451 U.S. 390,

395 (1981) (quoting Pughsley v. 3750 Lake Shore Drive Coop. Bldg.,

463 F.2d 1055, 1057 (7th Cr. 1972)). This notice nust be given
sufficiently early to allow the parties tine to assenble and
present their evidence. 1d. However, any right to object to the
court's tineliness in giving notice will be lost if a party does
not object contenporaneously wth the court's notice of

consolidation. K-Mart Corp. v. Oiental Plaza, Inc., 875 F. 2d 907,
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913 (1st Cir. 1989) (holding that appellant waived its right to
conplain when the court announced its intention to consolidate
during the second day of a prelimnary injunction hearing and
appellant failed to object).

Here, the record is clear. The district court signaled
the possibility that it mght consolidate the prelimnary
i njunction hearing with a trial on the nerits in its order dated
Oct ober 16, 2001. While this first notice is arguably anbi guous,
we need not stop there. At the end of the hearing, the court
announced, unanbi guously, that it woul d consolidate under Rul e 65.
Appellants failed to object at either juncture, consequently
wai ving their right toraise this issue now. Therefore, we proceed
to the nmerits of the case.

B. The Merits

After the consolidated trial on the nerits, the district
court granted a permanent injunction forbidding appellants from
“hol di ng i nvestigative hearings without affording individuals under
i nvestigation substantial opportunity to defend, anobng other
rights, the right to present testinonial and docunentary evidence
on their behalf and to confront and cross-exam ne w tnesses."
Aponte, 176 F. Supp. 2d at 165. Appellants contest the district
court's decision, and we agree that the district court erred in
concl udi ng that these actions provide a basis for the issuance of
t he injunction.

Generally, we review a grant of a permanent injunction

for abuse of discretion, AW Chesterton Co. v. Chesterton, 128
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F.3d 1, 5 (1st Cr. 1997), but we al ways revi ew questions of | aw de

novo. Arecibo Cty. Health Care, Inc. v. Puerto Rico, 270 F.3d 17,

22 (1st Gr. 2001). W review factual findings for clear error

See Water Keepers Alliance v. United States Dep't of Def., 271 F. 2d

21, 30 (1st Cir. 2001) (applying clearly erroneous standard to
review of factual findings).

In order to grant a permanent injunction, the court rnust
find four elements: (1) plaintiffs prevail on the nerits; (2)
plaintiffs would suffer irreparable injury w thout an injunction;
(3) the harmto plaintiffs would exceed the harmto def endants from
the inposition of an injunction; and (4) the public interest would

not be adversely affected by an injunction. United States v. Mass.

Water Res. Auth., 256 F.3d 36, 51 n.15 (1st G r. 2001). Wi | e

appel l ants chal | enge the district court's determ nation on all four
prongs, we find the first dispositive and, therefore, decline to
address the others.

Here, the district court found that appellees prevailed
on the merits of their procedural due process claim Aponte, 176
F. Supp. 2d at 155-63. A threshold requirenment for a successful
procedural due process claimis to denonstrate the inplication of
a constitutionally protected interest in |life, |liberty, or

property. Ronero-Barcelé v. Hernandez- Agosto, 75 F.3d 23, 32 (1st

Cr. 1996).
Appel | ees argue that two separate liberty or property
Interests trigger due process protections in this case. First,

they assert a right to be free from crimnal investigation and
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prosecuti on. Second, they maintain that the Puerto Rican
Constitution establishes a protected liberty interest in
reputation. W address each of these argunents in turn.

1. Interest in being free from criminal investigation
and prosecution

The district court concluded that appellees "have a
fundanmental, constitutionally protected liberty interest in being
free frominvestigation and prosecution for crimnal offenses in a
manner that tranples upon the procedural protections afforded by
the Fourteenth Amendnent." Aponte, 176 F. Supp. 2d at 156. To

support this conclusion, the court | ooked to Jenkins v. MKeithen,

395 U. S 411 (1969), which it determned governs this case.
Aponte, 176 F. Supp. 2d at 160. We disagree and hold that
appel | ees have asserted no constitutionally protected interest
because there has been no adjudication of crimnal liability or of
appel | ees’ | egal rights.

In Jenkins, a plurality of the Suprene Court held that
the subject of a public investigation carried out by the Labor-
Managenent Conmi ssion of Inquiry ("Louisiana Conm ssion”) stated a
val id due process claimwhen he challenged the procedures of the
Loui si ana Commi ssion. 395 U.S. at 431. A key finding on which the
plurality relied is that the Loui siana Comm ssion was "enpowered to
be used and allegedly [was] used to find naned individuals guilty
of violating the crimnal laws." 1d. at 428. Therefore, the
Loui siana Comm ssion "exercise[d] a function very nuch akin to

maki ng an official adjudication of crimnal culpability.” 1d. at
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427. This finding distinguishes Jenkins fromthe earlier case of
Hannah v. Larche, 363 U S. 420 (1960).

Hannah addressed whether due process rights were
i mpli cated by public investigations of the Gvil R ghts Comm ssi on.
This conm ssion had been charged by Congress with investigating
al l egations of voting deprivations. Id. at 421-23. Sever al
citizens, called as witnesses by the conmmssion, filed suit to
enjoin the investigation, alleging infringenents of their due
process rights.®> 1d. at 423-30. The Court began by noting that
the Gvil R ghts Comm ssion "does not adjudicate. It does not hold
trials or determne anyone's civil or crimnal liability.
Nor does it indict, punish, or inpose any | egal sanctions.” 1d. at
441. The Court then continued to explain that when there is no
adj udication of legal rights, the due process clause is not
inplicated to the sane degree:

[ When governnental agencies adjudicate or

make binding determ nations which directly

affect the legal rights of individuals, it is

i nperative that those agencies use the

procedures which have traditionally been

associated with the judicial process. On the

ot her hand, when governnental action does not

partake of an adjudication, as for exanple,

when a general fact-finding investigation is

bei ng conducted, it is not necessary that the
full panoply of judicial procedures be used.

Id. at 442 (enphasis added). The Court also |ooked, quite

specifically, at the use of other investigative bodies in our

®> Specifically, the plaintiffs wanted to know on what charges they

were being investigated and on the basis of whose conplaint. |d.
at 441-42. Plaintiffs also argued that they had the right to
cross-exam ne the conpl ainants and ot her adverse w tnesses. |d.
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governnment. It found a long history of fact-finding investigations
t hat used procedures simlar to those enployed by the Cvil R ghts
Comm ssion. 1d. at 443-52. To stress this point, the Court went
so far as to append an extensive list of various admnistrative
agenci es which conduct investigations without trial-like rights
attaching. 1d. at 454-92. Because the Court found that the G vil
Ri ghts Commi ssion was nore |like an investigative agency, it held
that the plaintiffs' due process rights had not been viol at ed.

The Court has steadfastly maintained this distinction
bet ween general fact-finding investigations and adjudi cations of
l egal rights. It is precisely on this point that Jenkins turns.
There, the Court distinguished the Louisiana Conm ssion fromthe
Cvil R ghts Comm ssion by saying:

W are not presented with a case in which any

injury to appellant is nmerely a collateral

consequence of the actions of an investigatory

body. Rather, it is alleged that the very

pur pose of the [Louisiana] Commission is to

find persons guilty of violating crimnal | aws

w thout trial or procedural safeguards, and to
publicize those findings.

395 U S. at 424 (enphasis added). The Court noted that the
Loui siana Commi ssion was both required to nake probable cause
findings and able to file charges against individuals. 1d. at 416-
17. Furthernore, the Loui si ana Conm ssion was "concerned only with
exposing violations of crimnal | aws by specific individuals." 1d.
at 427. These specific characteristics of the conm ssion nade it
more |like an adjudicatory body than an investigatory body.

Therefore, due process rights attached.
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In contrast, it is clear that i nvestigations conducted by
adm ni strative agencies, even when they may lead to crimnal
prosecutions, do not trigger due process rights. 1In SECv. Jerry
T. OBrien, Inc., 467 US. 735 (1984), the Court considered a

challenge to a private SEC investigation.® The plaintiffs
chal l enged the ability of the SEC to issue third-party subpoenas
wi t hout inform ng the parties under investigation. The Court, once
again, looked to the difference between adjudication and
i nvestigation: "the Due Process Clause . . . is [not] offended
when a federal adm nistrative agency, w thout notifying a person
under investigation, uses its subpoena power to gather evidence
adverse to him  The Due Process Clause is not inplicated under
such circunstances because an administrative investigation
adj udi cates no legal rights.” 1d. at 742. The key distinctionis
that the SEC i nvestigated whet her violations of various securities
| aws may have occurred, not whether plaintiffs should be held
| egal |y responsi ble for any such violations. For plaintiffs to be
hel d I egally responsi ble, they woul d have to be found guilty after
a formal adjudication, during which full due process rights would
attach.

To the extent that the district court found that

appel | ees have a constitutionally protected interest in being free

® Because the SEC conducted a private investigation, Jerry T.

OBrien bears a close resenblance to this case, where the
Comm ssion' s i nvestigations are conducted confidentially. However,
the parallel is not conplete. In Jerry T. OBrien, it is unclear
whether the SEC had the power to meke the results of its
I nvestigation public. Here, the Commi ssion's findings have been
made public by Governor Cal deron.
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from investigation, the court erred as a matter of |aw The

foregoi ng discussion shows that investigations, alone, do not
trigger due process rights. There nust also be an adjudication.
Wthout an adjudication of legal rights, Hannah and Jerry T.
OBrien are clear: the Due Process C ause does not require that
"the full panoply of judicial procedures be used." Hannah, 363
U S. at 442.

However, it is not clear whether the district court also
found that there was an adjudi cation of appellees' legal rights.
Aponte, 176 F. Supp. 2d at 156 (stating that appellees have an
interest in being free from both investigation and prosecution).
We know that the Blue Ri bbon Comm ssion investigates government
transactions in private, and, thereafter, nakes a variety of
recommendations. |Included within those reconmendati ons may be t he
suggestion that crimnal, civil, or admnistrative actions be
brought agai nst certain individuals. 1n both the Barbosa and PRI ME
Reports, the Conmi ssion reconmended that further actions be taken
agai nst appell ees. The question, then, is whether the Comm ssion
has adjudicated appell ees’ | egal rights in rmaking these
recomendat i ons.

The question of whether there has been an adjudication
does not turn on the |anguage of the Order or the Commi ssion’s
sel f-descri bed role. Rather, it is a functional question. See

Cooper v. Salazar, 196 F.3d 809, 815 (7th Cr. 1999) (holding that

adm ni strative investigation into alleged civil rights violations

which resulted in determ nati on of whether there was "substanti al
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evi dence" on which to proceed was a functional adjudication
because, in event of negative determ nation, clainmnt could only
appeal denial of claimto state suprenme court). |If any action of
the Conmission alters the appellees’ legal rights, then there has
been an adj udi cati on. Hannah, 363 U.S. at 441; Cooper, 196 F.3d at
815.

W thout making an explicit finding, the district court
suggests that the Conm ssion conducts adjudications because it
"makes actual findings that named individuals are guilty of
crimnal violations as part of a process of crimnal prosecution.”
Aponte, 176 F. Supp. 2d at 161. However, the court's findings as

to the subsidiary facts belies the conclusion. See Alfaro De

Quevedo v. De Jesus Schuck, 556 F.2d 591, 593 (1st Cr. 1977)

(finding that factual findings which are internally inconsistent
are clearly erroneous). Additionally, our independent review of
the Barbosa and PRIME Reports shows that the district court's
conclusion is clearly erroneous.’ See Fed. R Cv. P. 52(a)
(establishing that factual findings "shall not be set aside unl ess

clearly erroneous"); see also Water Keepers Alliance, 271 F.2d at

30 (applying clearly erroneous standard in review of prelimnary
I njunction denial).
When the district court referred to the "actual findings"

of crimnal conduct, Aponte, 176 F. Supp. 2d at 161, it was

" The district court's conclusion could be characterized as either

a factual finding or a m xed question of fact and law. Since the
finding is clearly erroneous, it does not nmatter how we
characterize it. Therefore, we decline to decide this issue.
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apparently referencing the probabl e cause deterni nations that the
court found in the Barbosa and PRIME Reports.® See id. at 144
(" probabl e cause to believe that violations of Puerto Rico crim nal
| aw have occurred"). However, a close reading of the district
court’s factual findings shows that the Comm ssion does not make
bi ndi ng probabl e cause determ nations. Rat her, the Comm ssion
sinply recommends that individuals be investigated further. The
district court, itself, said that the Comm ssion only nakes
"accusations of crimnal m sconduct."” 1d. at 148. Throughout its
di scussion, the district court said that the Barbosa and PRI ME
Reports "accuse" appellees of crines and that appellees "are at

ri sk of prosecution.”" See, e.qg., id. at 157. Furthernore, it also

recogni zed that appellees have not yet been indicted. See id. at
156 (noting that appellees "have not yet been formally charged").
Finally, the district court observed that, "the reports issued by
t he Bl ue Ri bbon Commi ssion are not obligatory, and the Conmm ssion
can only offer recomrendations that [Governor] Calderdn refer a
particular matter to the Departnent of Justice for prosecution.”
Id. at 160. Therefore, it is unclear howthe court concludes that
"[t] he Comm ssion makes actual findings that naned individuals are
guilty of crimnal violations as part of a process of crimnal
prosecution.” |d. at 161. In fact, this finding is internally

I nconsistent wth the nunerous findings that the reports only

8 W assune, arguendo, that determ ning probabl e cause coul d be an

adj udi cation sufficient to trigger the due process clause. It is
unnecessary to decide that question here because it is clear that
t he Conmi ssion does not even make probabl e cause determ nations.

-20-



accuse appellees of crimnal conduct and that the Conm ssion's
reconmendat i ons are neither binding nor work as a formal indictnent
or charge agai nst appell ees.

The district court opinion is unclear on whether the
Barbosa or PRIME Reports actually accuse appellees of specific

crimes. See, e.qg., id. at 157 ("The Comm ssion concluded that

[ appel | ee] Pagan had committed wundue intervention in the
performance of contracts, bidding procedures or governnent
operations in violation of Section 4353a of the Penal Code .

). Therefore, we conducted an independent review of the
evi dence. W conclude that the reports do accuse appellees of
m sconduct. For exanple, the Barbosa Report finds, "at the very
| east [appellees] were grossly negligent." The PRI ME Report says
appel | ee Pagan "inproperly intervened" in the bidding procedures
and, inits nost dami ng accusati on, concl udes that he "ordered the
president of the bid board to cause the disappearance of the
docunents. " However, the reports never make reference to any
provisions of the Puerto Rican Penal Code. They never accuse
appel | ees of specific crimnal conduct. Furthernore, the reports
are very clear that they only suggest referring the matters to
various admnistrative departnments for further investigation.
There is no specific recomendation that either appellee be
prosecuted, much less any finding of probable cause or actua
institution of legal action against appellees. Therefore, the
district court's conclusion that the reports nake specific and

bi ndi ng determ nations of crimnal conduct is clearly erroneous.
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See United States v. Otiz, 177 F.3d 108, 109 (1st Cr. 1999)

(holding that to the extent that a district court's findings are
I nconsistent with the uncontroverted evidence, they are clearly
erroneous).

Additionally, the Order, By-Laws, and Gui delines are al
explicit that the Commi ssion is not given the power to adjudicate
| egal rights. The Comm ssion cannot i ndependently initiate or file
any civil, crimnal, or admnistrative charges. Rat her, the
Commi ssion is only given the power to nake recomendations to the
Governor, who then makes her own determ nation about whether to
pursue further investigations.

Therefore, we find that the Conm ssion did not and cannot
adj udi cate the legal rights of appellees or any other individual.
There is no adjudication, functional or otherw se. Accordingly,
the Due Process C ause has not been triggered.

Wth this conclusion in mnd, we would |i ke to enphasi ze
the district court's conclusion that appellees "have a
constitutionally protected liberty interest in ensuring that the

state acts in accordance with due process standards in the

prosecution of [appellees]." Aponte, 176 F. Supp. 2d at 158
(enphasi s added). The fact that the district court failed to

consider the difference between a prosecution and an investigation
does not undercut this point. |If appellees are ever prosecuted,
they will be entitled to the full protections of the Due Process

Cl ause, just like any other individual.
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2. Interest in reputation

Appel | ees assert another interest, which they claim
serves as a valid basis for their due process claim a |iberty

interest in their reputations. However, Paul v. Davis, 424 U S

693 (1976), held that damage to one's reputation al one does not
trigger the protections of the Due Process Clause. 1d. at 701
Reput ational harns nust be attached to sone other alteration in
status in order to raise a valid due process claim ]1d. at 711-12.
Appel l ees claimto satisfy this requirenent by invoking the Puerto
Ri can Constitution. While the Puerto Rican Constitution does
include a specific protection for reputation, see P.R Const. art.
1, 8 8 we conclude that the Puerto Rican courts have not afforded
greater protections to reputation than stateside jurisdictions.
Furthernore, there is no indication that appellees have |ost any
| egal rights because of the alleged defamation by governnent
actors. Since appellees can point to no alteration in their |ega
status attached to any reputational injury, we hold that appellees
have not asserted a constitutionally protected interest in their
reput ati ons.

Paul is very clear. There nmust be a legal alteration in
plaintiff's position before the courts will recognize a procedural
due process claim

It is apparent from our decisions that there

exists a variety of interests which are

difficult of definition but are neverthel ess

conprehended within the neaning of either

“liberty" or "property" as neant in the Due

Process Clause. These interests attain this
constitutional status by virtue of the fact
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that they have been initially recognized and

protected by state | aw, and we have repeatedly

ruled that the procedural guarantees of the

Fourt eenth Amendnent apply whenever the State

seeks to renove or significantly alter that

prot ect ed st at us.
Paul , 424 U S. at 710-11. The fact that a state accords
protections to one's reputation by allowing one to bring a tort
action does not create a legal status which is altered when the
state is the alleged defaner. 1d. at 711-12.

The question presented here is whether the fact that
Puerto Rico enshrines protection for reputationinits constitution
creates a legal status which is altered when the Puerto Rican
governnment all egedly defanes one of its citizens. Wile this issue
has arisen before, we have never had to decide it. See, e.q.,

Roner o-Barcel 6, 75 F.3d at 33.

Based on the Suprene Court's decision in Paul, we have
consistently held that "the injury to reputation nust be
acconmpani ed by a change in the injured person's status or rights

(under substantive state or federal law)." Beitzell v. Jeffrey,

643 F.2d 870, 878 (1st Cr. 1981); see also Brennan v. Hendrigan,
888 F.2d 189, 195 (1st Cir. 1989) ("reputational injury nust
coincide with sone other "alteration of status'" (citing Paul, 424
US at 709-10)). W have terned this a "defamation-plus" test.
Celia v. OMlley, 918 F.2d 1017, 1021 (1st Cir. 1990). One

exanpl e of a successful "defamation-plus” claimis an allegation
that a stigmati zation has occurred in connection with a term nation

I n enpl oynent . See Brennan, 888 F.2d at 196. Appel | ees have

asserted nothing simlar to this traditional "plus" factor.
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I nstead, they rely only on the assertion that Puerto R co
| aw creates a different reginme. W have suggested that state | aw
may broaden the | i berty interests accorded due process protections.

See Silva v. Wrden, 130 F.3d 26, 33 (1st Cr. 1997) (noting that

Massachusetts "may have a slightly broader conception of the
liberty interests protected by due process"). Therefore, it is
concei vabl e that Puerto Rican | aw coul d accord a protected |iberty
interest in reputation wthout appellees needing to allege an
addi ti onal deprivation.

The Puerto Rico Suprene Court has made clear that Puerto
Rico's Constitution provides sweeping human rights protections:
"Qur Constitution recognizes and grants sone fundanental rights
with a nore global and protective vision than does the United

States Constitution."” Lopez Vives v. Police of PR, 18 P.R

Ofic. Trans. 264, 273 (1987). Furthernore, the Puerto Rico
Constitution should be construed broadly inregard to these rights.
Id. Despite these broad human rights protections, it does not
necessarily followthat the Puerto Rican | aw protects reputation so
broadly as to nake it a protected liberty interest under the United
States Constitution. To evaluate this question, it is necessary to
| ook nore closely at the protections Puerto R co provides.

Puerto Rico |law creates a right of action for defamation

and libel in three separate sources. See G nénez Alvarez v. Silén

Mal donado, 131 P.R Dec. 91, 97-98 (1992). First, Article I1,
section 8 of the Puerto R co Constitution provides, "Every person

has the right to the protection of |aw agai nst abusive attacks on
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hi s honor, reputation and private or famly life." This provision
provides a right of action wi thout enabling legislation. Porto v.

Bentley P.R, Inc., 132 P.R Dec. 331, 343 (1992). Second, the

Li bel and Slander Act of 1902 provides a right of action. 32
L.P.R A 88 3141-49. This act draws fromthe common [ aw tradition,
Porto, 132 P.R Dec. at 344 n.8, and has been nodified by
pronouncenents of the United States Suprenme Court. See id. at 344-
46. Third, there is a statutory right drawmm fromthe C vil Code.
31 L.P.R A 8 5141; see also G nenez Alvarez, 131 P.R Dec. at 98.

In interpreting these various sources of |aw, the Puerto
Rico Suprenme Court has explicitly said that Puerto Rico |aw on

i bel and sl ander follows the conmon law tradition. Villanueva v.

Her ndndez C ass, 28 PR Ofic. Trans. 618, 128 P.R Dec. 618, 646

(1991) ("CQur libel and sl ander |Iaw-- which foll ows the Angl o- Saxon
cormon law. . . ."). Beyond this overt acknow edgnment, the Puerto
Rico courts frequently <cite stateside jurisdictions when
interpreting their | aws protecting personal reputation. See, e.q.,

Porto, 132 P.R Dec. at 349; Villanueva, 128 P.R Dec. at 647-48;

Gonzélez Martinez v. LOpez, 18 P.R Ofic. Trans. 229, 236 (1987).

Therefore, as currently devel oped by Puerto Rican courts, there is
not hi ng t hat suggests that we should treat the protecti ons accorded
to reputation by Puerto Rico any nore broadly than those granted in
other United States jurisdictions.

Since the lawin Puerto Rico appears to be no different,
functionally, from the general comon |aw protections for

reputation, we cannot credit appellees' argunent that reputation
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alone, in Puerto Rico, rises to a liberty interest accorded
I ndependent protection under the Due Process C ause of the United
States Constitution. Therefore, appellees have failed to
denonstrate a protected liberty interest in their reputation.

3. Appropriateness of injunctive and declaratory relief

Based on the foregoing discussion, it is clear that
appel | ees have failed to assert any protected interest in |ife,
| i berty, or property that would trigger the protections of the Due
Process Clause. In holding otherwise, the district court erred.
Consequently, the district court abused its discretion when it
I ssued the permanent injunction.

The district court also entered a declaratory judgnent
that "the procedures enployed by the Blue Ri bbon Comm ssion in the
i nvestigation of public corruption are fundanmentally unfair and
contravene the requisites of the due process clause of the
Fourteenth Amendnment."” As this judgnment was based on the finding
t hat appel | ees succeeded on the nerits of their due process claim
the district court also erred in awardi ng declaratory relief.

D. Absolute and Qualified Immunity

Because appell ees’ federal clains fail on the nerits, we
see no need to probe whet her, or to what extent, the appellants nmay
be i mune from danmages.

IV. Conclusion

Pursuant to t he above di scussi on, we vacat e t he per manent

injunction and reverse the declaratory judgnment issued against
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def endant s-appellants. Finally, we remand to the district court
with instructions to enter judgnent in favor of defendants-
appel lants on the due process claimand to dismss the renaining
state | aw cl ai ns.

Vacated, reversed and remanded.
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